JSA Prism | Insolvency Law

jsa

advocates & solicitors

JSA Prism
Insolvency Law

August 2022

Insufficiency in stamp duty payment on finance documents not to affect
admission of IBC proceedings

In the matter of Mr. Praful Nanji Satrav. Vistra ITCL (India) Ltd. & Ors.1, the Principal Bench of the National Company
Law Appellate Tribunal (“NCLAT”) observed that insufficiency in payment of stamp duty will not affect admission of
corporate insolvency resolution process (“CIRP”) under the Insolvency and Bankruptcy Code, 2016 (“IBC”) for a valid
debt.

Satra Properties (India) Ltd. (“Corporate Debtor”) was engaged in the business of real estate. The Corporate Debtor
had issued secured non-convertible debentures (“NCDs”) for an amount upto INR 56,00,00,000 (Indian Rupees fifty
six crore) to the respondents to raise funds for certain projects. The NCDs were issued pursuant to a debenture
subscription agreement and a debenture trust deed (“NCD Documents”).

Due to financial difficulties faced by the Corporate Debtor, the NCDs could not be redeemed in accordance with the
agreed redemption schedule. The NCD holders, through the debenture trustee, filed an application under Section 7 of
the IBC for initiation of the CIRP against the Corporate Debtor.

The application was admitted by the National Company Law Tribunal, Mumbai (“NCLT”). The Corporate Debtor
challenged the application on the ground that the NCD Documents were insufficiently stamped. Pursuant to a reference
made to it, the Special Bench of NCLT held that the stamp duty issue is irrelevant and uncalled for in an application
under Section 7 of the IBC more so when the ‘debt’ and ‘default’ are proved otherwise without looking into those
documents.

The appellants challenged the order of the NCLT and, inter alia, contended that the NCD Documents were insufficiently
stamped and as per the Maharashtra Stamp Act, 1958, insufficiently stamped documents cannot be admitted as
evidence.

The issue before the NCLAT was whether CIRP proceedings can be admitted against the Corporate Debtor where the
underlying documents pursuant to which financial debt was incurred were insufficiently stamped.

The NCLAT referred to the findings of the Supreme Court of India in the case of Innoventive Industries Ltd. v. ICICI
Bank & Anr.2, wherein, the Supreme Court has held the following:

1 Company Appeal (AT) (Ins.) No. 713 of 2020. Order dated August 8, 2022.
2(2018) 1 SCC 407
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“On the other hand, as we have seen, in the case of a corporate debtor who commits a default of a financial
debt, the adjudicating authority has merely to see the records of the information utility or other
evidence produced by the financial creditor to satisfy itself that a default has occurred. It is of no
matter that the debt is disputed so long as the debt is “due” i.e., payable unless interdicted by some law or has

not yet become due in the sense that it is payable at some future date. It is only when this is proved to the
satisfaction of the adjudicating authority that the adjudicating authority may reject an application and not
otherwise.”

In view of the above, the NCLAT held that NCD Documents are relevant in establishing the debt of the Corporate Debtor
as claimed in Section 7 application, whose repayment is in default as per the NCD Documents. The NCLAT dismissed
the appeal and held that the CIRP application was correctly admitted by NCLT.

The NCLAT observed that the issue of debt being due and payable is not interdicted by any law but only a technical
deficiency of insufficiency of their stamping has been raised which can be cured.

The judgement brings to rest the conflicting judgements of certain NCLTs where it was held that insufficiently stamped
documents cannot be admitted in evidence in a CIRP. This is a welcome clarification, and curable defects (such as
insufficient payment of stamp duty) ought not affect the liability of a corporate debtor in a CIRP.

The NCLAT judgement is also a confirmation of the equitable principle that a person cannot take advantage of a wrong
that he has committed. In this case, the obligation to pay stamp duty was on the Corporate Debtor and the Corporate
Debtor was not allowed by the NCLAT to take advantage of its own failure.

While the NCLAT has upheld the rights of lenders to commence a CIRP against a corporate debtor even if the
documents are insufficiently stamped, it would be prudent for lenders to ensure that appropriate stamp duty under
law is paid on financing documents to preclude any hindrances at the time of enforcement or CIRP.

Insolvency and Debt Restructuring Practice

JSA is recognized as one of the market leaders in India in the field of insolvency and debt restructuring. Our
practice comprises legal professionals from the banking & finance, corporate and dispute resolution practices
serving clients pan India on insolvency and debt restructuring assignments. We advise both lenders and
borrowers in restructuring and refinancing their debt including through an out-of-court restructuring as per
the guidelines issued by the Reserve Bank of India, asset reconstruction, one-time settlements as well as other
modes of restructuring. We also regularly advise creditors, bidders (resolution applicants), resolution
professionals as well as promoters in connection with corporate insolvencies and liquidation under the IBC. We
have been involved in some of the largest insolvency and debt restructuring assignments in the country. Our
scope of work includes formulating a strategy for debt restructuring, evaluating various options available to
different stakeholders, preparing and reviewing restructuring agreements and resolution plans, advising on
implementation of resolution plans and representing diverse stakeholders before various courts and tribunals.
JSA’s immense experience in capital markets & securities, M&A, projects & infrastructure and real estate law,
combined with the requisite sectoral expertise, enables the firm to provide seamless service and in-depth legal
advice and solutions on complex insolvency and restructuring matters.

Copyright © 2022 JSA | all rights reserved 2



31 4

Aashit Shah
Partner

TOP RANKED
8  Chambers [}
Asia-Pacific
¥ o
2022
e e”®

JSA

14 Practices and
23 Ranked Lawyers

[FLR1OX

IFLR1000 India Awards 2021

10 Practices and
34 Ranked Partners

Banking & Finance Team
of the Year

Restructuring & Insolvency
Team of the Year

This Prism has been prepared by:

Utsav Johri

Partner

LElAL
500

15 Practices and
18 Ranked Lawyers

INDIA BUSINESS
LAW JOURNAL

BEST OVERALL
LAW FIRMS

Among Top 7 Best Overall
Law Firms in India and
10 Ranked Practices

13 winning Deals in
IBL] Deals of the Year

6 A List Lawyers in
IBL] Top 100 Lawyer List

JSA Prism | Insolvency Law

Ciol Kumar
Associate

BENCHMARK
LITIGATION

7 Practices and
2 Ranked Lawyers

EMPLOYER OF
CHOICE 2021

£ THOMSON.

Banking & Financial Services

Law Firm of the Year 2022

Dispute Resolution Law
Firm of the Year 2022

Equity Market Deal of the
Year (Premium) 2022

Energy Law Firm of the Year 2021

For more details, please contact km@jsalaw.com

www.jsalaw.com

Copyright © 2022 JSA | all rights reserved 3


https://www.linkedin.com/in/aashit-shah-9705b31/
https://www.linkedin.com/in/utsavjohri/
https://www.linkedin.com/in/ciol-kumar/
mailto:km@jsalaw.com
http://www.jsalaw.com/

JSA Prism | Insolvency Law

o
advocates & solicitors

Ahmedabad | Bengaluru | Chennai | Gurugram | Hyderabad | Mumbai | New Delhi

o Ml f WO

This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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