JSA Prism | Dispute Resolution

jsa

advocates & solicitors

JSA Prism
Dispute Resolution

August 2022
Supreme Court refers question of "Whether a person being himself ineligible
to be an arbitrator can appoint an arbitrator?” to larger bench.

Recently, the Hon’ble Supreme Court of India (“Supreme Court”) of India in the case of JSW Steel Limited vs. South
Western Railway and Anr,! referred the issue of appointment of an arbitrator by a person himself being ineligible to
be appointed as an arbitrator, to the larger bench. The Supreme Court observed that there are several conflicting
findings and decisions of the courts on the validity of appointment of an arbitrator by an ineligible person.

In the present case, the arbitration clause empowered the respondent’s general manager ("GM") to appoint an
arbitrator. Subsequently disputes arose between the parties. Accordingly, the respondent sought petitioner’s consent
for appointment of a sole arbitrator out of the panel consisting of respondent’s retired officer. The petitioner did not
agree to the respondent’s procedure to appoint one of its retired officer as a sole arbitrator. The respondent appointed
one of its retired officer as a sole arbitrator.

Thereafter, the petitioner filed a petition before the Karnataka High Court (“High Court”) under Section 11 (6)
Arbitration and Conciliation Act, 1996 (“Act”) challenging the appointment of the sole arbitrator.

The petitioner contended that the GM being himself ineligible can’t appoint any other person as the sole arbitrator. To
such end, the petitioner relied on the following:

1. TRF Ltd. v. Energo Engineering Projects Ltd.Z, (“TRF”);

2. Bharat Broadband Network Limited vs. United Telecoms Limited3 ("Bharat Broadband");

3. Perkins Eastment Architects DPC & Anr. Vs. HSCC (India) Limited* ("Perkins”).

The respondent countered the petitioner’s submissions on the following grounds:

1. The petitioner had a choice to choose 2 (two) out of the 4 (four) names suggested by the respondent.

2. Anemployee can be appointed as an arbitrator and any challenge to such appointment should be made before the
Arbitral Tribunal.>

1 SLP(C) No. 9462 / 2022, Order dated August 16, 2002.

2(2017)8SCC 377.

3(2019) 5 SCC 755.

4(2020) 20 SCC 760.

5 S.P. Singla Constructions Pvt. Ltd. vs State Of Himachal Pradesh (2019) 2 SCC 488.
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3. Aretired officer is not ineligible to be appointed as an arbitrator.6

The High Court agreed with the reasoning laid down in Central Organisation for Railway Electrification v. ECI-SPIC-
SMO-MCML (JV) (“Central Organisation”) judgment, which had distinguished the applicability of TRF and Perkins to
the fact situation involved therein. In view of this, the High Court by way of its judgement held that since the power of
the GM to nominate the arbitrator is counter-balanced by the choice given to the petitioner, the appointment made by
the GM is not illegal. It further held that in view of specific provision like Section 14 of the Act, it would not be
appropriate to examine the validity of the appointment of the arbitrator in a proceeding under Section 11 of the Act.

Aggrieved by the High Court’s judgment’, the petitioner approached the Supreme Court challenging the appointment
of the arbitrator as being contrary to the law laid down in TRF & Perkins.

Whether the appointment of the arbitrator is in conformity to the law laid down in TRF & Perkins.

The Supreme Court observed that ratio in Central Organisation case was doubted by a subsequent bench of three
Judges. The Supreme Court noted that in the case titled Union of India v. M/s. Tantia Constructions Ltd8., the Supreme
Court has prima facie expressed its disagreement with the view taken in Central Organisation. It had requested the
Hon’ble Chief Justice of India (“CJI”) to constitute a larger Bench to look into the correctness of decision in Central
Organisation.

In view of this, the Supreme Court directed that the present matter be placed before the C]I for constituting a larger
Bench for an authoritative decision.

The are several conflicting decisions in respect of appointment of arbitrator. This method of appointment of arbitrator
is widely followed by government departments which has led to rampant confusion and a large number of challenges
before various courts. In such a situation, a more authoritative decision undoubtedly commands greater respect and
priority, being binding on both the courts and the litigants, laying to rest the controversy once and for all.

In conclusion and to clarify, even though the issue concerning the appointment of arbitrator in JSW Steel Limited vs.
South Western Railway and Anr., has been referred to larger bench by the Supreme Court, the ratio laid down in the
case of Central Organisation and TREF still holds the fort.

6 Central Organisation for Railway Electrification v. ECI-SPIC-SMO-MCML (JV), (2020) 14 SCC 712.
7 JSW Steel Limited vs. South Western Railway and Anr; CMP 100015/2021, Judgment dated December 23, 2021.
8 Order dated 11.01.2021 in SLP(C) No. 012670 / 2020.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in
international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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