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Supreme Court: Arbitrator has the discretion to choose to grant post-award
interest only on the principal amount under Section 31(7)(b) of the
Arbitration Act.

In a recent decision, the Supreme Court in the case of Morgan Securities & Credits (P) Ltd. v. Videocon Industries
Ltd.1, has held that under Section 31(7)(b) of the Arbitration & Conciliation Act, 1996 (“Arbitration Act”), the arbitral
tribunal has the discretion to choose to grant post-award only on the principal sum, and not necessarily the aggregate
sum of the principal sum and pre-award interest.

The parties entered into an agreement, under which Videocon Industries Limited (“Videocon”) availed bill
discounting facilities from Morgan Securities and Credits Private Limited (“Morgan Securities”) (“Agreement”).
Morgan Securities disbursed amounts under the terms of the Agreement. When the dues remain unpaid, Morgan
Securities issued a notice to Videocon for an amount of INR 5,00,32,656, (Indian Rupees five crores thirty two thousand
six hundred fifty six) along with overdue interest. Morgan Securities invoked the arbitration clause of the Agreement.

Arbitral award: The Arbitral Tribunal decreed the claim to Morgan Securities for an amount of INR 5,00,32,656
(Indian Rupees five crores thirty two thousand six hundred fifty six), along with interest at (a) 21% from the date of
default to the date of demand notice, (b) 36% pre-award interest from the date of demand notice to the date of award,

and (c) 18% post-award interest only on the principal amount of INR 5,00,32,656 (Indian Rupees five crores thirty two

thousand six hundred fifty six).

Appeal before the Single Judge?: Morgan Securities challenged the award under Section 34 of the Arbitration Act on
the ground that the post-award interest of 18% should be granted on the total sum awarded, including both the
principal and pre-award interest. The Ld. Single Judge dismissed Morgan Securities’ appeal holding that the arbitrator
in his discretion restricted the post-award interest to the principal amount and the Court would not interfere with the
exercise of discretion.

Appeal before Division Bench. Morgan Securities challenged the Ld. Single Judge’s order. The Division Bench as per
the decision in Hyder Consulting v. Governor, State of Orissa3 held that when an arbitral award is silent on post-award
interest, it would be payable on the ‘sum’ awarded, which would include both principal and the pre-award interest.
However, in the present case, since the award is not silent on the post-award interest, the provisions of Section
31(7)(b) of the Arbitration Act would not be applicable.

12022 SCC OnLine SC 1127.

2 Videocon also filed an appeal under Section 34 of the A&C Act, and the Ld. Single Judge dismissed this appeal along with the Morgan
Securities appeal. Videocon did not challenge the Ld. Single Judge’s order before the Division Bench.

3(2015) 2 SCC 189.
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Special Leave Petition (“SLP”): Morgan Securities filed an SLP challenging the decision of the Division Bench. The
Supreme Court issued notice confined to the issue of post-award interest in view of the arbitrator deciding the interest
based on State of Haryana v. SL Arora* notwithstanding that the decision in SL Arora (supra) was overruled in Hyder
Consulting (supra).

Section 31(7) of the Arbitration Act: Section 31 provides for the “form and content of the arbitral award”. Section
31(7) deals with pre-award and post-award interest. While Section 31(7)(a) provides for pre-award interest, Section
31(7)(b) provides for post-award and reads as under-

"

sum directed to be paid by an arbitral award shall, unless the award otherwise directs, carry interest at the rate of
eighteen per centum per annum from the date of the award to the date of payment." (emphasis supplied)

Decision of SL Arora (supra): In 2010, the Supreme Court (two-judge Bench) held that Section 31(7) of the
Arbitration Act does not enable the arbitral tribunal to provide interest on interest from the date of the award.

Decision of Hyder Consulting (supra): The correctness of SL Arora (supra) was referred to a 3 (three) judge benchs.
By 3 (three) separate judgements, the Supreme Court (in 2:1 majority) overruled the decision of SL Arora (supra) to
hold that ‘sum’ on which post-award interest is to be calculated includes pre-award interest as well as the principal
amount.

‘Sum’ in Section 37(7)(a) of the Arbitration Act: The Supreme Court upheld the decision(s) of the Single Judge and
Division Bench’s decision to grant post-award interest on the ‘principal amount’. While dismissing the appeal, the
Supreme Court clarified that in Hyder Consulting (supra), it was held that the arbitrator may grant post-award interest
on the aggregate of the principal and the pre-award interest. However, it did not discuss the issue of whether the
arbitrator could use its discretion to award post-award interest only on a part of the ‘sum’ awarded under Section
31(7)(a) of the Arbitration Act - in this case, a part of the sum being only the principal amount.

Section 31(7)(b) of the Arbitration Act: It was further held that Section 31(7)(b) of the Arbitration Act does not
restrict the arbitrator’s discretion in granting post-award interest. The arbitrator has the discretion to award post-
award interest on a part of the ‘sum’. It was further clarified that the words “unless the award otherwise directs” under
Section 31(7)(b) of the Arbitration Act only qualifies the rate of interest, not additional components of interest (such
as pre-award interest). Section 31(7)(b) of the Arbitration Act only provides that if the arbitrator does not grant post-
award interest, then the award-holder is entitled to post-award interest at 18%, unless the award otherwise directs
another rate of interest.

Accordingly, the arbitrator was well within its right to award post-award interest only on the principal amount.

J. Chandrachud has stated in the judgement that the purpose of granting post-award interest was to ensure that the
award-debtor does not delay the payment of the award. However, in reality, the award-debtors continue to delay
payments under the award by initiating litigations in respect of the computation and components of post-award
interest granted thereunder. Hence, the present judgement clarifies that the arbitrator has the discretion to awarding
pre-award interest independently on a part of each of the various components of sum and reiterates the position on
what constitutes the ‘sum’ under Section 37(1)(b) of the Arbitration Act.

4(2010) 3 SCC 690.
5 Bench comprising of HL Dattu, CJI, Bobde, ]. and Sapre, J.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in
international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.

This Prism has been prepared by:

Dheeraj Nair Vishrutyi Sahni Aishna Jain
Partner Senior Associate Associate
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. J[SA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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