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Supreme Court reiterated that courts should hold a preliminary enquiry on the
arbitrability of issues when exercising powers under Section 11 of the
Arbitration and Conciliation Act, 1996

The Supreme Court of India (“Supreme Court”) recently in the case of Emaar India Ltd v. Tarun Aggarwal Projects
LLP?, has considered an important issue relating to the appointment of arbitrator under Section 11 of the Arbitration
and Conciliation Act, 1996 (“Arbitration Act”).

Tarun Aggarwal Projects LLP (“TAPL”) and Emaar India Limited (“Emaar”) entered into a collaboration agreement
dated May 7, 2009 for development of a residential colony. Thereafter, an addendum agreement dated April 19, 2011
was executed between the parties (“Addendum Agreement”) which contained an arbitration agreement in Clause
37.

Disputes arose between the parties, and TAPL invoked the arbitration clause for referring the disputes to arbitration
and appointed an arbitrator towards the constitution of the 3 (three) member tribunal.

Emaar opposed the initiation of arbitration claiming that as per Clause 36 of the Addendum Agreement, if there was
any dispute with regard to Clauses 3, 6 and 9 then the Addendum Agreement would be specifically enforceable through
the appropriate court. Emaar also claimed that the dispute raised by TAPL fell under Clauses 3, 6 and 9 of the
Addendum Agreement and therefore, the same were not arbitrable under Clause 37.

TAPL approached the High Court of Delhi (“Delhi HC”) for appointment of the arbitrators in terms of Clause 37 of the
Addendum by submitting an application under Section 11(5) and Section 11(6) of the Arbitration Act.

The Delhi HC allowed the application while observing that a conjoint reading of Clauses 36 and 37 makes it clear that
a party does have a right to seek enforcement of agreement before the court of law but it does not bar settlement of
disputes through the Arbitration Act.

The Delhi HC found that the disputes were arbitrable, and it passed an order for appointment of the arbitrators.

Emaar challenged the order of the Delhi HC in the appeal before the Supreme Court.

1 Civil Appeal No. 6774 of 2022, judgment dated September 29, 2022
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The question for consideration before the Supreme Court was whether the Delhi HC was justified in appointing the
arbitrators in the present case.

1. The issue of non-arbitrability of a dispute is fundamental to arbitration and pertains to the arbitral tribunal’s
jurisdiction.

2. Placing reliance on the earlier decision in Vidya Drolia v Durga Trading Corporation?,, the Supreme Court held that
the question of non-arbitrability and whether the dispute is covered by the arbitration clause can be examined by
the court at the reference stage itself, without leaving it to be decided by the arbitral tribunal.

3. In the context of the present case, the Supreme Court held that "...when a specific plea was taken that the dispute
falls within Clause 36 and not under Clause 37 and therefore, the dispute is not arbitrable, the High Court was at least
required to hold a primary inquiry/review and prima facie come to conclusion on whether the dispute falls under
Clause 36 or not and whether the dispute is arbitrable or not".

4. Therefore, the Supreme Court set aside the judgment and order passed by the Delhi HC appointing the arbitrators
and remanded the matter back to the Delhi HC for holding a preliminary inquiry on the question of arbitrability of
dispute.

When an objection is raised relating to arbitrability of dispute then the high court under Section 11 of the Arbitration
Act would be required to make a preliminary inquiry before holding that the disputes are arbitrable. As held in Vidya
Drolia case, the arbitral tribunal is the preferred first authority to determine and decide all questions of non-
arbitrability. This guiding principle was followed by the Supreme Court in the present appeal suggesting that the Delhi
HC could not have itself decided that the disputes were arbitrable without making some preliminary inquiry. As per
the Vidya Drolia judgment, the nature and facet of non-arbitrability would, to some extent, determine the level and
nature of judicial scrutiny or inquiry.

2 (2021) 2 SCC 1.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in
international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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