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Delhi High Court holds that an arbitral tribunal that is functus officio cannot 

recall its termination order and revive the arbitral proceedings 

A single bench of the Delhi High Court (“Delhi HC”) in M/s Vag Educational Services v. Aakash Educational Services 

Ltd.1 has held that once the mandate of an arbitrator terminates, the arbitrator no longer has jurisdiction to entertain 

any application or pass any orders in the proceedings including those for recall of termination orders or revival of 

proceedings. 

 

Brief Facts  

The arbitral proceeding pending between M/s Vag Educational Services (“Petitioner”) and Aakash Educational 

Services Ltd. (“Respondent-Claimant”) was withdrawn by the Respondent-Claimant. Consequently, the sole 

arbitrator passed an order dismissing the proceedings as withdrawn. Subsequently, the Respondent-Claimant moved 

an application before the sole arbitrator seeking recall of the withdrawal order on the grounds that – (a) the 

withdrawal application had been inadvertently signed by the counsel for the Respondent-Claimant; and (b) no 

consent, for withdrawal of the arbitral proceedings, had been granted by the Respondent-Claimant. Accordingly, the 

sole arbitrator passed an order allowing the Respondent-Claimant’s application and restoring the arbitral proceedings 

(“Impugned Order”).  

The Petitioner filed a petition under Article 227 of the Constitution of India challenging the Impugned Order. 

 

Issue  

Whether an arbitral tribunal which has terminated arbitral proceedings as withdrawn could thereafter entertain an 

application for recall of the said order and revive the arbitral proceedings. 

 

Findings and Analysis  

The Delhi HC allowed the petition and set-aside the Impugned Order while making the following observations:  

1. Interlocutory orders passed by an arbitral tribunal cannot be challenged under Article 227 of the Constitution 

given that such orders are amenable to challenge under Section 34 of the Arbitration and Conciliation Act, 1996 
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JSA Prism 
Dispute Resolution 



JSA Prism | Dispute Resolution 
 

 
Copyright © 2022 JSA | all rights reserved 2 
 

(“Arbitration Act”). However, the Court distinguished the facts of the present case and held that it could exercise 

its jurisdiction under Article 227 of the Constitution in this case.  

2. The termination of the arbitral proceedings based on the withdrawal by a claimant falls under Section 32 (2)(a) 

of the Arbitration Act. 

3. The termination of the arbitral proceedings under Section 32(3) of the Arbitration Act are subject to Section 33 

and Section 34(4) of the Arbitration Act which only provide for correction, interpretation or addition to an award 

and allowing the tribunal time to eliminate any grounds for setting aside of the award, respectively. In the present 

case, the Delhi HC found Sections 33 and 34(4) of the Arbitration Act to be inapplicable.  

4. By operation of Section 32(3) of the Arbitration Act, once the mandate of the arbitral tribunal terminates, the 

arbitral tribunal is rendered functus officio and has no jurisdiction thereafter to entertain any application or pass 

any orders in the proceedings.  

5. The orders which an arbitrator whose mandate stands terminated may pass, are limited to orders under Section 

33 of the Arbitration Act.  

After considering the above, the Delhi HC held that the Impugned Order was without jurisdiction and set aside the 

same. The Delhi HC reinstated the withdrawal order passed by the sole arbitrator terminating the arbitral proceedings. 

 

JSA Comment 

This judgement sets a notable precedent in disallowing revival/restoration of arbitral proceedings by an arbitral 

tribunal once its mandate has been terminated. Further, the Delhi HC has, in this judgment, noted the limited scope of 

powers that an arbitral tribunal may exercise post the termination of its mandate. The Delhi HC has clarified the 

provisions concerning termination of arbitral proceedings under the Arbitration Act and the contours for challenging 

orders of an arbitral tribunal under Article 227 of the Constitution. Having said the same, this judgement remains 

silent on the remedies available to a party that has inadvertently withdrawn its claim leading to termination of the 

arbitral proceedings.   

 

Disputes Practice 

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and 

deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-

disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major 

cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and 

worldwide.  

The Firm has a wide domestic and international client base with a mix of companies, international and national 

development agencies, governments and individuals, and acts and appears in diverse forums including 

regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense 

experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings 

in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction 

and engineering, information technology, and domestic and cross-border investments.  

The Firm has significant experience in national and international institutional arbitrations under numerous 

rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in 

international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings. 

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal 

investigations, constitutional and administrative, construction and engineering, corporate commercial, 

healthcare, international trade defence, etc. 
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has 

been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal 

opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA 

and the authors of this prism disclaim all and any liability to any person who takes any decision based on  

this publication. 
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