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The National Company Law Tribunal cannot assume the power to declare any
provision of the Insolvency and Bankruptcy Code, 2016 as illegal or ultra
vires

The Hon’ble Delhi High Court (“Delhi HC”) in Insolvency and Bankruptcy Board of India vs State Bank of India &
Ors.! has held that the National Company Law Tribunal (“NCLT”) cannot assume to itself the power of declaring any
provision of the Insolvency and Bankruptcy Code, 2016 (“IBC”) or the Insolvency and Bankruptcy Board of India
(Insolvency Resolution Process for Corporate Persons) Regulations, 2016 (“CIRP Regulations”) as illegal or ultra
vires.

In the case of State Bank of India vs. Su Kam Power Systems Ltd.? (“Su Kam Case”), an application was filed by State
Bank of India before the NCLT seeking extension by 90 (ninety) days for completing the corporate insolvency
resolution process (“CIRP”) as no resolution plans were filed in response to the expression of interest. However, in
the Su Kam Case, the splitting of CIRP into inviting expression of interest and then seeking resolution plans became
the subject matter, and the NCLT held that Regulation 36A of the CIRP Regulations is ultra vires Section 240(1) of the
IBC (“NCLT Order”). Accordingly, a writ petition was filed by the Insolvency and Bankruptcy Board of India (“IBBI”)
before the Delhi HC challenging the NCLT Order.

The Delhi HC vide its order dated September 26, 2018, clarified that the NCLT order will not apply to cases where
‘expression of interest’ was already issued. Subsequently, IBBI filed an appeal before the Division Bench of the Delhi
HC. In the case of Insolvency and Bankruptcy Board of India vs. State Bank of India & Ors.3 (“Division Bench Case”), the
Division Bench of the Delhi HC stayed the NCLT Order vide its order dated October 5, 2018 (“Division Bench Order”).

Subsequently, noting that the subject matter was pending adjudication before the single judge of the Delhi HC, the
Division Bench vide its order dated May 4, 2022, disposed of the Division Bench Case. It held that the Division Bench
Order will continue to operate and requested the single judge of the Delhi HC to take up the instant writ petition for
hearing and final disposal.

1W.P.(C) 10189/2018 & CM Appl. 39715/2018, judgement dated November 28, 2022
2 CA-809(PB)/2018 in (IB)-540(PB)/2017, order dated September 5, 2018
3LPA566/2018 & CM Appl. 41158/2018
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Whether NCLT can assume the power to declare any provisions of the IBC or CIRP Regulations as illegal or ultra vires?

The Delhi HC analysed various provisions of the IBC and the CIRP Regulations and inter alia observed as follows:

1.

IBBI is responsible for carrying out a large number of functions including supervising implementation of the IBC.
To this effect, IBBI has been vested with the power to make regulations and guidelines on matters relating to
insolvency and bankruptcy. IBBI also has the power to make model bye-laws to be adopted by the insolvency
professional agencies.

On the other hand, the IBC gives the power to the NCLT for adjudicating any application or proceeding, and also
deciding on questions of law or fact arising out of a CIRP or liquidation proceeding. Thus, the Delhi HC was of the
view that there are no provisions in the IBC which confer the power to NCLT to declare a regulation as being ultra
vires.

The Delhi HC relied on the decision of the Hon’ble National Company Law Appellate Tribunal, New Delhi
(“NCLAT”) in the case of M/s Mohan Gems & Jewels Pvt. Ltd. vs. Vijay Verma & Anr.# wherein it was held by the
NCLAT that the need for judicial intervention or innovation from the NCLT and NCLAT should be kept at its bare
minimum and should not disturb the foundational principles of the IBC.

Considering the above, the Delhi HC held that the NCLT is a creature of the IBC. Given that the IBC does not confer any
power to the NCLT deal with the validity and legality of the regulations framed under the IBC, it cannot assume to itself
the power of declaring any provisions of the IBC or the CIRP Regulations as illegal or ultra vires.

While there have been several judgments regarding the powers which NCLT can exercise at the time of approving a
resolution plan, this is a landmark judgment to clarify that in the absence of any power under the IBC to decide the
validity of a provision, the NCLT cannot by itself assume such powers. The powers of the NCLT are limited to those as
set out under the law.

4 Company Appeal (Insolvency) No. 849 of 2020
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Insolvency and Debt Restructuring Practice

JSA is recognized as one of the market leaders in India in the field of insolvency and debt restructuring. Our
practice comprises legal professionals from the banking & finance, corporate and dispute resolution practices
serving clients pan India on insolvency and debt restructuring assignments. We advise both lenders and
borrowers in restructuring and refinancing their debt including through an out-of-court restructuring as per the
guidelines issued by the Reserve Bank of India, asset reconstruction, one-time settlements as well as other
modes of restructuring. We also regularly advise creditors, bidders (resolution applicants), resolution
professionals as well as promoters in connection with corporate insolvencies and liquidation under the IBC. We
have been involved in some of the largest insolvency and debt restructuring assignments in the country. Our
scope of work includes formulating a strategy for debt restructuring, evaluating various options available to
different stakeholders, preparing and reviewing restructuring agreements and resolution plans, advising on
implementation of resolution plans and representing diverse stakeholders before various courts and tribunals.
JSA’s immense experience in capital markets & securities, M&A, projects & infrastructure and real estate law,
combined with the requisite sectoral expertise, enables the firm to provide seamless service and in-depth legal
advice and solutions on complex insolvency and restructuring matters.

This Prism has been prepared by:

Soumitra Majumdar Abhay Agarwal
Partner Senior Associate

Copyright © 2022 JSA | all rights reserved 3


https://www.linkedin.com/in/soumitra-majumdar-52666327/
https://www.linkedin.com/in/abhay-agarwal-9377625/

TOP RANKED
8 Chambers []

‘ Asia-Pacific :
-, 20.22 <

JSA

14 Practices and
23 Ranked Lawyers

[FLR1OXX

11 Practices and
39 Ranked Partners

IFLR1000 APAC Rankings 2022

Banking & Finance Team
of the Year

Restructuring & Insolvency
Team of the Year

15 Practices and
18 Ranked Lawyers

INDIA BUSINESS
LAW JOURNAL

BEST OVERALL

LAW FIRMS

Among Top 7 Best Overall
Law Firms in India and
10 Ranked Practices

13 winning Deals in
IBL] Deals of the Year

6 A List Lawyers in
IBL] Top 100 Lawyer List

VaHu=3a

Ranked #1

The Vahura Best Law Firms to Work

Report, 2022

Top 10 Best Law Firms for

Women in 2022

For more details, please contact km@jsalaw.com

JSA Prism | Insolvency Law

BENCHMARK
LITIGATION

7 Practices and
2 Ranked Lawyers

EMPLOYER OF
CHOICE 2021

% THOMSON REUTERS

Banking & Financial Services
Law Firm of the Year 2022

Dispute Resolution Law
Firm of the Year 2022

Equity Market Deal of the
Year (Premium) 2022

Energy Law Firm of the Year 2021

Copyright © 2022 JSA | all rights reserved

www.jsalaw.com



mailto:km@jsalaw.com
http://www.jsalaw.com/

JSA Prism | Insolvency Law

o,
advocates & solicitors

Ahmedabad | Bengaluru | Chennai | Gurugram | Hyderabad | Mumbai | New Delhi

o Jin i f J(C)

This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. J[SA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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