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Bombay High Court holds that material alterations to a cheque without the
prior consent of both parties renders the instrument void

A single bench of the Bombay High Court (“Bombay HC”) has in its recent decision in Pinak Bharat and Company vs.
Shri Anil Ramrao Naik & Anr! inter alia held that a person cannot be held guilty for the offence of dishonour of cheque
under Section 138 of the Negotiable Instruments Act (“NI Act”) when the negotiable instrument has been altered
without satisfying the contingencies for alteration of the instrument under Section 87 of the NI Act.

M/s. Pinak Bharat and Company, a partnership concern, (“Appellant”) entered into a memorandum of understanding
dated May 9, 2003 with Mr. Anil Ramrao Naik (“Respondent”) for the construction and development of a property.
For this purpose, the Appellant advanced a loan of INR 1,00,00,000 (Indian Rupees one crore) to the Respondent.
Further, in terms of the memorandum of understanding, the Respondent issued 2 (two) cheques (with the payee name
and date left blank) in favour of the Appellant.

The Respondent failed to complete the development of the property leading to certain disputes between the parties
including the institution of a civil suit by the Respondent for extension of time for recovery of monies by the Appellant.
During the pendency of the civil suit, in or around April 2007, the Appellant filled in both cheques (without the consent
of the Respondent) with the payee name and date and proceeded to deposit the same with its bank. However, both
cheques issued by the Respondent were dishonoured and returned unpaid by the drawee bank for the reason ‘Refer
to Drawer’.

Given the dishonour of the cheques, the Appellant issued a statutory notice under Section 138 of the NI Act calling
upon the Respondent to pay the cheque amounts within 15 (fifteen) days from the receipt of the notice. The
Respondent failed to make payment leading to the institution of 2 (two) complaints before the 30th Metropolitan
Magistrate’s Court at Kurla, Mumbai (“Trial Court”).

After considering the evidence on record and the cross examination of the Appellant’s partner, the Trial Court
acquitted the Respondent inter alia on the grounds that the: (a) cheques handed over to the Appellant were in the
nature of a security; and (b) Appellant had no authority to alter the cheques by filling in the date and name of the payee
without the consent of the Respondent.

Being aggrieved by the Trial Court’s decision in both complaints, the Appellant preferred appeals before the Bombay
HC. Before the Bombay HC, the Respondent inter alia contended that inspite of filing a civil suit seeking extension of
time for recovery of the amount by the Appellant, the Appellant filled in the date and name on both cheques and

1 Criminal Appeal No. 1630 of 2011 along with Criminal Appeal No. 1631 of 2011. Judgement dated December 2, 2022
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deposited the same without his consent. The Appellant contended that the Trial Court failed to consider the provisions
of Sections 138 and 139 of the NI Act and as such, the cheques provided were deposited in consonance with law.

Whether the presumption under Section 139 of the NI Act could be drawn and whether the accused had successfully
rebutted that presumption.

The Bombay HC considered the factual position and disagreed with the Trial Court’s acquittal of the Respondent on
the ground that the cheques were provided as security. However, the Bombay HC proceeded to dismiss the appeals on
inter alia the following grounds:

1. Alteration of a cheque (including by filling in the date and name of the payee) is permissible when the
contingencies set out under Section 87 of the NI Act are met. Section 87 of the NI Act authorises alteration of a
negotiable instrument if: (a) it is with the consent of the parties; and (b) the same is done to carry out a common
intention of the parties.

2. When a cheque is altered without authority, the same is rendered void and prosecution under Section 138 of the
NI Act cannot be initiated.

3. While the Appellant’s act of filling in the payee name on both cheques was with the consent of the Respondent, the
Appellant filled in the dates on the cheques without the authority of the Respondent and did not inform him. This
amounted to a material alteration under Section 87 of the NI Act, and as such, the cheques were void. Consequently,
proceedings under Section 138 of the NI Act could not have been initiated against the Respondent.

A cheque may be provided without material information being filled in. Such material information (such as the date)
is then filled in prior to the cheque being deposited for clearance and payment. For the cheque to be valid, consent of
both parties is necessary before the material information is filled in. Resultantly, it is only when the cheque is valid
that the offence of dishonour under Section 138 of the NI Act is attracted.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in
international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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