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Use of the word ‘may’ in an arbitration clause does not amount to parties
agreeing to mandatory arbitration clause under which the courts would
exercise jurisdiction under the Arbitration Act

A single bench of the Bombay High Court (“Bombay HC”) in its recent judgment GTL Infrastructure Ltd. v. Vodafone
Idea Ltd. (VIL)! inter alia held that an arbitration agreement which postulates a fresh consensus between the parties
before referring the disputes to arbitration is not a mandatory/valid arbitration agreement. While deciding
applications under Section 11(6) of the Arbitration and Conciliation Act, 1996 (“Arbitration Act”) for appointment of
an arbitrator, the Bombay HC held that in arbitration agreements where the word ‘may’ has been used, there is no
mandatory agreement to initiate arbitral proceedings.

GTL Infrastructure Limited (“Applicant”) and the predecessor of Vodafone India Limited (“Respondent”) executed a
master service agreement (“MSA”) inter alia for the supply of telecom infrastructure by the Applicant to the
Respondent. On termination of the MSA, disputes arose between the parties and the Applicant issued a notice of
invocation of arbitration in terms of the MSA.

The arbitration clause provided for mandatory mediation as a pre-arbitral step for resolution of any dispute which
when “not resolved within 30 days, ..may, if mutually agreed upon by the parties, be submitted for arbitration in
accordance with the Arbitration and Conciliation Act, 1996 before an arbitral panel comprising three arbitrators....”
[emphasis added].

The Respondent replied to the notice inter alia stating that the mandatory pre-arbitral steps specified under the MSA
were not followed by the Applicant before issuing the notice of invocation. However, the existence of a valid or
mandatory arbitration agreement under the MSA was not disputed by the Respondent. Considering the above, the
Applicant filed applications under Section 11(6) of the Arbitration Act seeking appointment of a sole arbitrator in
terms of the MSA provision.

The Applicant inter alia submitted that the conduct of the Respondent in not disputing the existence of an arbitration
clause while replying to the invocation notice evidenced the parties’ understanding that the arbitration clause under
the MSA was mandatory and not optional despite the use of the word ‘may’.. On the other hand, the Respondent argued
that arbitration was merely an optional mode of dispute settlement for the parties under the MSA. It was also argued
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that the arbitration clause was an enabling provision for parties to opt for arbitration, with fresh mutual consent upon
failure of the pre-arbitral steps required as specified under the dispute resolution clause in the MSA.

Whether the use of the word ‘may’ in an arbitration agreement makes reference of dispute to the arbitrator(s)
imperative.

After considering the submissions and arguments advanced by the parties, the Bombay HC inter alia made the
following observations:

1. The courts have a limited scope of inquiry under Section 11 (6) of the Arbitration Act, which is confined to
ascertaining whether there exists an arbitration agreement warranting reference to the arbitrator.

2. Whilst the Arbitration Act does not contemplate a particular form for an arbitration agreement, the existence of a
valid arbitration agreement is inter alia determined based on the facts and circumstances of the case as well as the
intention and conduct of the parties.

3. Reference to arbitration would be necessitated if the wordings of the arbitration agreement unambiguously
indicate the intention of the parties to refer disputes to arbitration. A mandatory arbitration clause should leave
no scope to depart from the agreement to enter into arbitration.

4. Ifthe terms of the arbitration clause clearly indicate intention of the parties contentions raised before the court
and the correspondence exchanged between the parties after the dispute has arisen would be immaterial.

5. Interpreting the clause, the Bombay HC held that use of the word ‘may’ merely contemplated a choice or a
discretion, an option for the parties to refer their dispute to arbitration. The use of the word ‘may’ removed the
element of compulsion to refer the dispute to arbitration, and merely contemplated future mutual consent of the
parties for making reference to arbitration.

6. In the absence of any specific and direct expression of intent to have disputes adjudicated by way of arbitration,
there can be no valid and binding arbitration agreement.

In light of the foregoing, the Bombay HC dismissed the applications seeking appointment of an arbitrator. Considering
that the arbitration agreement contemplated a fresh consensus between parties by virtue of the word ‘may’ and the
following rider ‘if mutually agreed upon the parties’ used in the arbitration agreement, the Bombay HC concluded that
the arbitration agreement was not mandatory in nature.

This judgment reiterates the importance of an unambiguous and mandatory arbitration agreement between parties
for reference to arbitration. The judgment emphasises the importance of clear drafting and sounds a word of caution
for parties entering into arbitration agreements as well as the individual drafting such agreements to ensure that
words like ‘may’ and qualifiers such as ‘if mutually agreed upon by the parties’ ought not to be used if parties are ad
idem to adopt arbitration as the means of dispute resolution. Such qualifiers are most likely to be interpreted as the
wilful intention of parties to not simplicitor agree to bind themselves to mandatory arbitration under the contract.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in
international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.
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For more details, please contact km@jsalaw.com

www.jsalaw.com
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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