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Arbitrator’s order rejecting an application for impleadment of a party does
not constitute an ‘interim award’

A Division Bench of the Delhi High Court (“Delhi HC”) in Goyal MG Gases Pvt. Ltd. v. Panama Infrastructure
Developers Pvt. Ltd.! held that the arbitrator’s order rejecting an application for impleadment of a non-signatory party
in the arbitration proceedings does not constitute an ‘interim award’ under the Arbitration and Conciliation Act, 1996
(“Arbitration Act”) and can therefore not be challenged under Section 34 of the Arbitration Act (as an application for
setting aside arbitral award).

1. The buyer, Goyal Mg Gases Pvt. Ltd. (“Appellant”) and the seller, Panama Infrastructure Developers Pvt. Ltd.
(“Respondent”) entered into agreements for sale of certain windmill projects.

2. The Respondent terminated the agreements and disputes arose between the parties which were referred to
arbitration.

3. During the arbitration proceedings, the Appellant learnt that the Respondent had subsequently sold the windmill
projects to certain third parties.

4. Accordingly, the Appellant filed an application under Order 1 Rule X of the Civil Procedure Code, 1908 (“CPC”)
before the arbitrator seeking impleadment of third parties in the arbitration.

5. The arbitrator dismissed the application for impleadment on the ground that the third parties were neither
necessary nor proper parties to the arbitration proceedings.

6. The Appellant filed a petition under Section 34 of the Arbitration Act challenging the arbitrator’s order.

7. The Single Judge dismissed the Section 34 petition, inter-alia, on the ground that the application was not
maintainable since the arbitrator’s order did not qualify as an interim award under the Arbitration Act.

8. The Appellant filed an appeal against the Single Judge’s order before the Delhi HC under section 37 of the
Arbitration Act.

12023:DHC:2276-DB

Copyright © 2023 JSA | all rights reserved 1



JSA Prism | Dispute Resolution

The following issues were framed before the Delhi HC:

1. Whether the alleged subsequent buyer who is not signatory to the arbitration agreement can be impleaded in the
arbitral proceedings;

2. Whether an application rejecting a prayer for impleadment can constitute an interim award.

The Delhi HC dismissed the appeal and held that:

1. Though a party that is a non-signatory to the agreement can be impleaded as a necessary party in arbitration
proceedings, the issue to be decided in the appeal was whether an order dismissing the application under Order 1
Rule X of the CPC can be taken as an interim award.

2. An order would be an award or interim award when it decides a substantive/core dispute which exists between
the parties and if it has the attributes of a decision on the merits of the dispute.

3. The Arbitral Tribunal rejecting the application for impleadment of a party neither decides the substantive question
of law nor touches upon the merits of the case.

As a result of this judgment, parties would have to wait till passing of a final award for challenging the arbitrator’s
rejection of an application for impleadment of third parties. This could result in considerable delay in finally deciding
the dispute if, after passing of the final award, the court ultimately decides that the third-party ought to have been
impleaded in the arbitration proceedings.

While in this case, it was not possible for the Appellant to implead the non-signatories at the time of initiation of the
arbitration proceedings (since the Appellant was not aware of the subsequent sale), where possible it would be
desirable to implead the non-signatories while initiating the arbitration itself. This is because an order allowing an
application (filed under Section 16 of the Arbitration Act) for deletion of a non-signatory from arbitration (on the
ground that the arbitrator does not have jurisdiction) can still be challenged under Section 37(2)(a) of the Arbitration
Act before passing of the final award.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts in
international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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