JSA Prism | Insolvency Law

J>d

advocates & solicitors

JSA Prism
Insolvency Law

April 2023

Supreme Court holds that an application for withdrawal of corporate
insolvency resolution process under IBC can be allowed even prior to the
constitution of the committee of creditors

A two-judge bench of the Supreme Court of India (“Supreme Court”) in its recent judgment Abhishek Singh v.
Huhtamaki PPL Ltd. and Anr.! has inter alia held that an application for withdrawal of the corporate insolvency
resolution process (“CIRP”) under Section 12A of the Insolvency and Bankruptcy Code, 2016 (“IBC”) can be allowed
by the adjudicating authority even before the constitution of the committee of creditors ("CoC”) in terms of Regulation
30A of the IBBI Regulation (Insolvency Resolution Process for Corporate Persons), 2018 (“IBBI Regulations”).

Huhtamaki PPL Ltd. (“Operational Creditor/Respondent No. 1”) filed a petition against Manpasand Beverages Ltd.'s
(“Corporate Debtor/Respondent No. 2”) under Section 9 of the IBC before the National Company Law Tribunal,
(“NCLT”) Ahmedabad for an outstanding amount. The NCLT admitted the Section 9 petition and initiated CIRP against
the Corporate Debtor (“Admission Order”). Thereafter, prior to the constitution of the CoC, the Operational Creditor
and Corporate Debtor entered into a settlement whereby Abhishek Singh, a suspended Director of the Corporate
Debtor (“Appellant”) duly paid the agreed amount. After receipt of the settlement amount and upon the Operational
Creditor’s application under Section 12A of IBC, the interim resolution professional (“IRP”) of the Corporate Debtor
filed an application under Regulation 30A of the IBBI Regulations before the NCLT seeking withdrawal of the CIRP
against the Corporate Debtor (“Withdrawal Application”).

However, the NCLT rejected the Withdrawal Application inter alia on grounds that - (a) the Appellant made payments
to the Operational Creditor from the account of the Corporate Debtor in violation of the moratorium; (b) the
Withdrawal Application would adversely affect the rights of 35 creditors who had filed their respective claims against
the Corporate Debtor; and (c) Regulation 30A of IBBI Regulations was not binding upon the NCLT (“Impugned
Order”).

The Appellant filed an appeal before the Supreme Court challenging the Impugned Order inter alia on grounds that -
(a) Section 12A of the IBC, Regulation 30A of IBBI Regulations and Rule 11 of the NCLT Rules, 2016 permit withdrawal
of proceedings even prior to the constitution of the CoC; and (ii) the NCLT committed a grave error of law in holding
that Regulation 30A of the IBBI Regulations was not binding on it. The IRP and other creditors of the Corporate Debtor
filed intervention applications and opposed the present appeal to inter alia uphold the findings in the Impugned Order.

12023 SCC OnLine SC 349.
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Whether an application for withdrawal of the CIRP under Section 12A of the IBC can be allowed by the NCLT prior to
the constitution of the CoC?

The Supreme Court allowed the appeal and inter alia made the following observations:

1.

While Section 12A of the IBC permits withdrawal of applications admitted under Sections 7, 9 and 10 of the IBC
with the approval of 90% voting share of CoC, only after the CoC has been constituted, it does not expressly bar
entertaining the applications for withdrawal prior to the constitution of the CoC.

The IBBI Regulations are binding on the NCLT despite being sub-ordinate in nature to the IBC. Consequently, the
NCLT erred in holding that Regulation 30A of the IBBI Regulations does not have a binding effect.

Following the decision in Swiss Ribbons (P) Ltd. v. Union of India?, Regulation 30A of the IBBI Regulations was
substituted to allow applications for withdrawal of CIRP to be entertained even before the constitution to CoC.
Regulation 30 of the IBBI Regulations is not in conflict with Section 12A of the IBC and the same only furthers the
cause introduced in Section12A of the IBC.

The NCLT had inherent powers under Rule 11 of the NCLT Rules, 2016 to either allow or disallow an application
for withdrawal of the CIRP even prior to the constitution of the CoC.

Regulation 30A of IBBI Regulations provides a complete mechanism even for the purposes of dealing with the
claim for expenses of the IRP.

The other creditors of the Corporate Debtor have their independent rights against the Corporate Debtor which
would not be adversely affected if the settlement between the Corporate Debtor and Operation Creditor is
accepted in the present case and the proceedings are allowed to be withdrawn.

Considering the above, the Supreme Court set aside the Impugned Order and allowed the Withdrawal Application. The
Supreme Court clarified that its observations would not affect the other creditors who would be free to raise their own
independent claims in appropriate proceedings which would be dealt in accordance with law.

By this judgment, the Supreme Court has clarified the contours of Section 12A of the IBC and Regulation 30A of the
IBBI Regulations. In doing so, the Supreme Court has not only filled the void appearing in Section 12A of the IBC by
clarifying that withdrawal applications can be filed even prior to the formation of the CoC, but has also acknowledged
the binding nature of Regulation 30A of the IBBI Regulations, which are subordinate to the IBC.

22019 (4) SCC 17.
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Insolvency and Debt Restructuring Practice

JSA is recognized as one of the market leaders in India in the field of insolvency and debt restructuring. Our
practice comprises legal professionals from the banking & finance, corporate and dispute resolution practices
serving clients pan India on insolvency and debt restructuring assignments. We advise both lenders and
borrowers in restructuring and refinancing their debt including through an out-of-court restructuring as per the
guidelines issued by the Reserve Bank of India, asset reconstruction, one-time settlements as well as other
modes of restructuring. We also regularly advise creditors, bidders (resolution applicants), resolution
professionals as well as promoters in connection with corporate insolvencies and liquidation under the IBC. We
have been involved in some of the largest insolvency and debt restructuring assignments in the country. Our
scope of work includes formulating a strategy for debt restructuring, evaluating various options available to
different stakeholders, preparing and reviewing restructuring agreements and resolution plans, advising on
implementation of resolution plans and representing diverse stakeholders before various courts and tribunals.
JSA’s immense experience in capital markets & securities, M&A, projects & infrastructure and real estate law,
combined with the requisite sectoral expertise, enables the firm to provide seamless service and in-depth legal
advice and solutions on complex insolvency and restructuring matters.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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