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Defects in authorisations for signing pleadings in arbitration proceedings are
curable

A division bench of the Bombay High Court (“Bombay HC”) has in Palmview Investments Overseas Limited v. Ravi
Arya & Ors.! inter alia held that an infirmity with a board resolution authorising signatories to affirm and sign
pleadings on behalf of a company in an arbitration proceeding is a curable defect.

Palmview Investments Overseas Limited (“the Appellant”), an investment company incorporated under the relevant
laws of British Virgin Islands (“BVI")is a shareholder of Arya Iron & Steel Co. Private Limited (Respondent No.
6)Disputes arose between the Appellant and the other shareholders of Respondent No. 6 with the respect to the
valuation of shares. Consequently, the Appellant invoked arbitration proceedings in terms of the shareholders’
agreement.

Both parties filed their respective pleadings and the matter proceeded to the recording of evidence. After the
conclusion of the cross-examination of the Appellant’'s nominee director in Respondent No. 6 (“Sunil Jain”),
Respondent Nos. 1 to 5 (“RA Group”) (filed 2 (two) separate applications under Section 31 (6) read with Section 32
of the Arbitration and Conciliation Act, 1996 (“the Arbitration Act”) before the Arbitral Tribunal seeking dismissal of
the Appellant’s claim inter alia on the grounds that - (a) the board resolution authorising Sunil Jain to sign and verify
the statement of claim and depose on behalf of the Appellant was an invalid document which went to the root of the
matter; and (b) the Appellant failed to prove the validity of the resolution under BVI laws through an expert in foreign
law as required under Section 45 of the Indian Evidence Act, 1872. Both these applications were opposed by the
Appellant who contended that the purported invalidity of the board resolution was a curable defect.

The Arbitral Tribunal passed an order holding that while the Appellant’s board resolution authorising Sunil Jain was
invalid, the same was a curable defect. Accordingly, the Arbitral Tribunal granted the Appellant an opportunity to cure
the defect (“Impugned Order”).

The RA Group filed 2 (two) separate petitions before the Bombay HC under Section 34 of the Arbitration Act
challenging the Impugned Order. The single judge of the Bombay HC held that the Impugned Order was in
contravention of the public policy of India and that the Arbitral Tribunal could not have permitted rectification of the
defect.

The Appellant challenged this judgement before the division bench of the Bombay High Court under Section 37 of the
Arbitration Act.

1 Commercial Appeal (L) No. 36947 of 2022
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Whether the petitions filed by the RA Group under Section 34 of the Arbitration Act were maintainable?

Whether the Arbitral Tribunal could have allowed the Appellant to cure the defect in the board resolution?

The division bench of the Bombay HC allowed the appeals under Section 37 of the Arbitration Act and inter alia
observed the following:

1.

An order or decision of the arbitral tribunal is an interim award under Section 31 (6) of the Arbitration Act (form
and contents of an arbitral award) if it finally decides an issue or “any matter” on which the arbitral tribunal can
make a final award. This would include an order determining the validity of an authorisation provided by a
company to file a claim on its behalf. Accordingly, the petitions are maintainable under Section 34 of the
Arbitration Act since the Impugned Order is an interim award under the Arbitration Act.

The substantive rights of parties should not be defeated on account of procedural irregularities which do not go
to the root of a matter. In fact, in the absence of a company expressly authorising a person who has signed the
pleadings on its behalf, the company may subsequently ratify such authorisation either expressly or impliedly.

There was no fetter on the Arbitral Tribunal to apply the principles enshrined in the Code of Civil Procedure, 1908
(“CPC”). The Arbitral Tribunal has not acted contrary to the law but has in allowing the defect to be cured applied
the principles of natural justice and the requirements for signing and verification of pleadings as specified under
Order 29 Rule 1 (suits by corporations) r/w Order 6 Rule 14 (verification of pleadings) of the CPC.

An arbitral tribunal, by allowing a party to cure a procedural defect, cannot be said to have acted as ‘amiable
compositeur’ or ‘ex aequo et bono’ under Section 28 (2) of the Arbitration Act. In any event, Section 28 of the
Arbitration Act applies only to the substance of the dispute and not procedural issues. In allowing the defect to be
cured, the Arbitral Tribunal has merely acted according to law, and applied the principles of natural justice.

While the issue of infirmities in authorisations provided to persons signing pleadings on behalf companies has been
previously decided in the context of suits governed by the CPC, this judgment now clarifies that the same position
would apply even in arbitration proceedings. Further, such issues are procedural and curable and do not affect the
substantive rights of parties.
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Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts
in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and
proceedings.

The other areas and categories of dispute resolution expertise include; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defence, etc.

This Prism has been prepared by:

=

£

4

Farhad Sorabjee Shanaya Cyrus Irani Siddhesh S. Pradhan
Partner Partner Senior Associate

Copyright © 2023 JSA | all rights reserved 3


https://www.linkedin.com/in/farhad-sorabjee-b95b796b/
https://www.linkedin.com/in/shanaya-cyrus-irani-173492b6/
https://www.linkedin.com/in/siddhesh-pradhan-3187b675/

¢ Chambers 0

TOP RANKED

W Asia- ¢
@ Pacific @

L 4
® 20230
JSA

17 Practices and
24 Ranked Lawyers

[FLR1OX

11 Practices and
39 Ranked Partners
IFLR1000 APAC
Rankings 2022

Banking & Finance Team
of the Year

Restructuring & Insolvency
Team of the Year

The

LEliAL
300

16 Practices and
11 Ranked Lawyers

INDIA BUSINESS
LAW JOURNAL

BEST OVERALL

LAW FIRMS

Among Top 7 Best Overall
Law Firms in India and
9 Ranked Practices

11 winning Deals in
IBL] Deals of the Year

10 A List Lawyers in
IBL] Top 100 Lawyer List

VaHu=3a

Ranked #1

The Vahura Best Law Firms to

Work Report, 2022

Top 10 Best Law Firms for

Women in 2022

For more details, please contact km@jsalaw.com

JSA Prism | Dispute Resolution

BENCHMARK
LITIGATION

7 Practices and
2 Ranked Lawyers

EMPLOYER OF
CHOICE 2021

474 THOMSON REUTERS'

Banking & Financial Services
Law Firm of the Year 2022

Dispute Resolution Law
Firm of the Year 2022

Equity Market Deal of the
Year (Premium) 2022

Energy Law Firm of the
Year 2021

Copyright © 2023 JSA | all rights reserved

www.jsalaw.com


mailto:km@jsalaw.com
http://www.jsalaw.com/

JSA Prism | Dispute Resolution

o,
advocates & solicitors

Ahmedabad | Bengaluru | Chennai | Gurugram | Hyderabad | Mumbai | New Delhi

o Jin i f J(C)

This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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