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Threat of back billing charges on IT Companies

1.

Government of Karnataka has issued IT Policy 2020-2025 in terms of which, Information Technology (‘IT") and
Information Technology Enabled Services (‘ITeS’) entities are allowed a Power Tariff Concession (‘PTC’) i.e,
industrial power tariff would be charged instead of commercial power tariff, subject to the orders of Karnataka
Electricity Regulatory Commission (‘KERC’) (Clause 4.5.1.6 of the Policy). As per the Preamble to the IT Policy, the
objectives of the IT Policy are inter alia to: -

a) increase the ease of doing business and facilitate the development of existing market of IT/ITeS entities.
b) increase the outreach of the benefits under the IT Policy to all eligible entities.
c) boostIT penetration and strengthen the innovation ecosystem, specifically beyond Bengaluru.

As per KERC'’s latest tariff order of 2023, the tariff schedule of HT2A (Industrial tariff) is applicable to IT & ITES
entities who are certified by the IT & BT Department of Government of Karnataka / Government of India.

The state government had issued operational guidelines (“Guidelines”) which set out the procedure for availing
the incentives under the IT Guidelines. The Guidelines restrict the import of the IT Policy by imposing arbitrary
conditions like mandating:

a) separate IT BT registration certificates and IT BT PTC certificates for different units of 1 (one) IT Company.
b) tenants to be the sole occupant of a building in order to avail concessional power tariff.

These conditions are onerous for operational reasons and are counterproductive to the intent and purpose of the
IT Policy of 2020-2025. The Guidelines by imposing the conditions restrict the eligible entities which are entitled
to avail the benefits of the IT Policy and restrict the outreach of the benefits under the IT Policy.

It is observed that Bangalore Electricity Supply Company Limited (“BESCOM”) while taking aid of the Guidelines
is raising arbitrary back billing charges and denying the benefits of the concessional tariffs to various entities.
Some of the violations being flagged by BESCOM are: -

a) The IT BT PTC certificate for the lessee is not being produced and the developer’s/ owner’s IT BT Certificate
is not to be considered.

b) TheIT BT Certificates mention a different unit number.

c) Various companies use signage on the building under a different name for which the IT BT certificates are not
being produced.

BESCOM has been conducting inspections at various premises and has been flagging violations with respect to the
IT / ITeS to raise arbitrary and exorbitant demands in the form of back billing charges. In case the demands are
not met, there is a threat of disconnection of electricity supply.
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5. The proceedings initiated by BESCOM are for unauthorized/ misuse of electricity in terms of Section 126 of the
Electricity Act, 2003 read with the relevant regulations of the KERC Conditions of Supply, in terms of which: -

a) BESCOM would issue a provisional assessment order giving an opportunity for hearing to the owner/ occupier
or person in-charge of the premises.

b) Itis however seen that BESCOM is issuing such orders only to the Registered consumers, which in most cases
are the landlords, and not on the lessees. The lessees are not made aware of the orders and no opportunity of
hearing is provided to them.

c) Pursuant to the same, a final assessment order is passed. It is seen that BESCOM has not been computing the
demand charges as per the relevant provisions and raising substantially high demands. Objections are not
being considered and non-speaking orders are passed.

d) In case the charges in terms of the final assessment order are not paid within 30 (thirty) days, then there is a
threat of disconnection at the premises.

Regulations of KERC do not provide the proper manner of computation of the back billing charges or against whom
the same can be raised. This is being misused by BESCOM to raise exorbitant demands even for the units that are
not consumed by the consumer.

1. BESCOM'’s orders are appealable under Section 127 of the Electricity Act, 2003, however, there is a requirement
of deposit of 50% of the charges in such cases. Further, for violation of the principles of natural justice like passing
of a non-speaking order, not giving opportunity to appear or to challenge the provisions of the Guidelines, a writ
Petition can also be filed before the Hon’ble High Court.

2. Recently the Hon'ble High Court of Karnataka at Bengaluru has stayed a demand of INR 20,00,00,000 (Indian
Rupees twenty crore) of BESCOM towards back billing charges wherein no notice was issued and no opportunity
of hearing was given to the lessee. The lessee is allowed to make payment of the tariff under the concessional HT
2A tariff category. Similar matters have also been filed by various other entities.

It is essential for the companies to map out their compliance status with respect to their IT BT Certificates and also
assess if there can be any liability with respect to the back billing charges in future. Based on the facts and
circumstances of each company, a strategy can be worked out to minimize the threat of disconnection of electricity.
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Real Estate Practice

JSA is widely recognised as having one of the premier Real Estate Practices in India, and it is one of the most
sophisticated & highly diversified commercial Real Estate practices, led by knowledgeable and experienced Real
Estate experts at each of our offices in Gurugram, New Delhi, Mumbai, Bangalore and Hyderabad. Our clients
use our services for some very challenging and complex Real Estate transactions, which require thoughtful and
practical advice.

Our clients comprise a broad cross-section of Indian and International, Institutional & private entities, including
Developers, Real Estate advisers, Banks, Real Estate Funds, high net worth Investors, Governments, Major
Retailers, Hotel owners & operators and others.

We are primarily involved in legal and regulatory issues for various types of Real Estate projects, including in
relation to construction and development of hotels, malls, residential & commercial complexes, warehouses, IT
& Industrial Parks and Special Economic Zones.

We have been involved in conducting legal due diligence in relation to such projects and have drafted/ reviewed
various types of documents including transaction documents such as (a) Shareholders/ Subscription/ Share
Purchase Agreements; (b) Development Agreements; (c) Joint Venture Agreements and other related
documents/ agreements.

During the course of our practice, we have also been involved in the drafting/ reviewing of (a) Agreements for
Sale; (b) Conveyance Deeds; and (c) Lease Deeds.
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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