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Exercise of powers by the Supreme Court under Article 142 cannot ignore
substantive statutory provisions.

On October 4, 2023, a 2 (two) judge bench of the Hon’ble Supreme Court of India (“Supreme Court”) in the case of
Union Bank of India v. Rajat Infrastructure Pvt. Ltd and Sunview Assets Pvt Ltd.! held that the powers of the
Supreme Court under Article 142 of the Constitution of India, 1950 ("Constitution”), being inherent in nature, are
complementary to those powers which are specifically conferred by statute.

1. Zoom Developers Pvt. Ltd. and Zoom Vallabh Steel Ltd. (collectively referred as “Borrowers”) had availed credit
facilities / loan from Union Bank of India (“Bank”). To secure the credit facilities, Rajat Infrastructure Pvt. Ltd.
(“Rajat”) had mortgaged a property owned by it in favour of the Bank (“Secured Asset”).

2. As the Borrowers failed to repay the credit facilities, the Bank initiated proceedings under the Securitization and
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (“SARFAESI Act”) were initiated
by the Bank. Thereafter various proceedings ensued between the Bank and Rajat and the Borrowers.

3. Further, in the auction conducted by the Bank, Sunview Assets Pvt. Ltd. (“Sunview”) was declared as the highest
bidder for an amount of INR 65,62,00,000 (Indian Rupees sixty five crore sixty two lakh) (“Total Sale
Consideration”).

4. Aggrieved by an observation passed by the Bombay High Court in a writ petition filed by Rajat that that there was
no requirement of a pre-deposit before the Debts Recovery Appellate Tribunal (“DRAT”), the Bank and Sunview
filed their respective civil appeals. By way of a common order dated March 2, 2020, the Supreme Court allowed the
appeals and set aside the orders passed by the Bombay High Court. In the common order, the Supreme Court
extended the time given to Sunview to deposit the Total Sale Consideration till March 20, 2020.

5. Thereafter, Sunview filed a Miscellaneous Application? seeking extension of time to pay the balance Total Sale
Consideration amounting to INR 49,21,50,000 (Indian Rupees forty nine crore twenty one lakh fifty thousand), on
the ground that, due to the impact of the Covid-19 pandemic, Sunview was unable to deposit the same. The Supreme
Court vide an order dated March 20, 2020 granted an extension to Sunview till April 30, 2020 and stated that no
further extension would be granted.

1 Miscellaneous Application No. 1735 of 2022 in Civil Appeal No. 1902 OF 2020.
2 Miscellaneous Application No. 894 of 2020 in Civil Appeal No. 1902 of 2020
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Sunview filed another Miscellaneous Application invoking powers of the Supreme Court under Article 142 of the
Constitution seeking extension of time to deposit the balance Total Sale Consideration amounting to INR
34,41,50,000 (Indian Rupees thirty four crore forty one lakh fifty thousand).

On July 11, 2022, the Supreme Court passed an interim order in the above applications wherein the Supreme Court
refused to pass any order extending the time or any order refusing to extend the time for Sunview to make payment
of the balance Total Sale Consideration. In the order, the Supreme Court recorded that it was open for Sunview to
make the payment prior to the next date. Accordingly, on July 22, 2022, Sunview deposited an amount of RS.
34,41,50,000 (Indian Rupees thirty four crore forty one lakh fifty thousand) after deducting 1% TDS of the Total
Sale Consideration. Thereafter, Sunview made a payment of Rs. 7,17,02,859.45(Indian Rupees seven crore
seventeen lakh two thousand eighty fifty nine and paise forty five) towards interest amount, which was
acknowledged by the Bank vide its letter dated August 26, 2022.

Post the above and being aggrieved by the Bank’s failure to confirm the sale of the Secured Asset in favour of Sunview,
Sunview filed a Miscellaneous Application No. 1126 of 2022 under Article 142 of the Constitution seeking directions
against the Bank to confirm the sale and issue sale certificate for the Secured Asset, in favour of Rajat.

Whether the Supreme Court could invoke the provisions of Article 142 of the Constitution which would in effect
override substantive provisions of a statute.

Whilst dismissing the Miscellaneous Application, the Supreme Court held as follows:

1.

The SARFAESI Act read with the SARFAESI Rules, more specifically Rule 9(4), requires the successful purchaser
to pay the balance consideration to the authorised officer of the secured creditor within 3 (three) months from the
date of confirmation of the sale. In the present case, taking into account the covid related extension granted to
Sunview, the balance consideration was to be paid by April 30, 2022. However, Sunview failed to comply.

Sunview’s plea that the Supreme Court ought to extend the time limit for payment of balance consideration by
invoking Article 142 of the Constitution and/or Section 148 of the CPC was rejected by the Supreme Court. Whilst
invoking Article 142 of the Constitution, the Supreme Court cannot ignore the substantive provisions of a statute.

The inherent powers under Article 142 of the Constitution must complement the powers which are specifically
conferred on courts/tribunals by statute. Albeit the powers under Article 142 of the Constitution are of wide
amplitude, such powers cannot be used to supplant substantive provisions of law.

Reliance was placed on its decision in Supreme Court Bar Association v. Union of India & Anr.3, wherein it was held
that Article 142 of the Constitution cannot be used to introduce a new edifice in ignorance of express statutory
provisions. What cannot be achieved directly, cannot be sought to be achieved indirectly by invoking Article 142
of the Constitution.

By way of the judgment, the Supreme Court has delineated the extent to which Article 142 of the Constitution can be
invoked. As the language of Article 142 of the Constitution suggests, the plenary powers are to be invoked “to meet the
ends of justice”. To meet the ends of justice can never be interpreted to mean that its powers can be used by the
Supreme Court to override statutory provisions. If powers under Article 142 of the Constitution are invoked to

3 (1998) 4 SCC 409
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override statutory provisions (such as timelines under the SARFAESI Act and SARFAESI Rules), then it would have the
effect of reducing statutory provisions to a dead letter.

Whilst there has been an increasing trend by the Supreme Court in invoking Article 142 of the Constitution, it has
always been circumspect in invoking Article 142 of the Constitution and must continue to do so.

Disputes Practice

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and
deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-
disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major
cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and
worldwide.

The Firm has a wide domestic and international client base with a mix of companies, international and national
development agencies, governments and individuals, and acts and appears in diverse forums including
regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense
experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings
in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction
and engineering, information technology, and domestic and cross-border investments.

The Firm has significant experience in national and international institutional arbitrations under numerous
rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts
in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and
proceedings.

The other areas and categories of dispute resolution expertise includes; banking litigation, white collar criminal
investigations, constitutional and administrative, construction and engineering, corporate commercial,
healthcare, international trade defense, etc.

This Prism has been prepared by:
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Varghese Thomas Yohaann Limathwalla Ahsan Allana
Partner Principal Associate Senior Associate

Copyright © 2023 JSA | all rights reserved 3


https://www.linkedin.com/in/varghese-thomas-90504175/?originalSubdomain=in
https://www.linkedin.com/in/yohaann-limathwalla-19419924b/
https://www.linkedin.com/in/ahsan-allana-9ba42514b/

‘ Chambers 0

. TOP RANKED '
W Asia- ¢
@ Pacific &
o R4
® 20230
JSA

17 Practices and
24 Ranked Lawyers

IFLR
10

TOPTIER
FIRM

11 Practices and
39 Ranked Partners
IFLR1000 APAC
Rankings 2022

Banking & Finance Team
of the Year

Restructuring & Insolvency
Team of the Year

BENCHMARK
LITIGATION

7 Practices and
2 Ranked Lawyers

LHlL
200

16 Practices and
11 Ranked Lawyers

INDIA BUSINESS
LAW JOURNAL

BEST OVERALL
LAW FIRMS

Among Top 7 Best Overall
Law Firms in India and
9 Ranked Practices

11 winning Deals in
IBL] Deals of the Year

10 A List Lawyers in
IBL] Top 100 Lawyer List

VaHu=3a

Ranked #1
The Vahura Best Law Firms to
Work Report, 2022

Top 10 Best Law Firms for
Women in 2022

JSA Prism | Dispute Resolution

@ asialaw

OUTSTANDING
FIRM

19 Practices and
19 Ranked Lawyers

EMPLOYER OF
CHOICE 2021

£, THOMSQN REUTERS"

Banking & Financial Services
Law Firm of the Year 2022

Dispute Resolution Law
Firm of the Year 2022

Equity Market Deal of the
Year (Premium) 2022

Energy Law Firm of the
Year 2021

For more details, please contact km@jsalaw.com

Copyright © 2023 JSA | all rights reserved

www.jsalaw.com



mailto:km@jsalaw.com
http://www.jsalaw.com/

JSA Prism | Dispute Resolution

o,
advocates & solicitors

Ahmedabad | Bengaluru | Chennai | Gurugram | Hyderabad | Mumbai | New Delhi

0®0®

This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has
been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal
opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. J[SA

and the authors of this prism disclaim all and any liability to any person who takes any decision based on
this publication.
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