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June 2024 

Guidelines issued for arbitration and mediation in contracts for public 

procurement 

By an office memorandum dated June 3, 2024, the Ministry of Finance, Government of India has issued guidelines to 

government entities and agencies including central public sector enterprises (“CPSEs”), public sector banks (“PSBs”), 

and government companies in contracts for domestic procurement (“Guidelines”). These Guidelines have been issued 

inter alia in the context of the enactment of the Mediation Act, 2023 (“Act”), the government’s experience of arbitration 

in respect of contracts where the government is a party, the peculiarities of the government as a litigant, the expenses 

involved in arbitrations, and routine challenges to arbitral awards.  

The Guidelines issued by the government are below: 

1. Arbitration is not to be routinely included as a method of dispute resolution in procurement contracts / tenders 

involving the government, particularly in large contracts.  

2. An arbitration clause if included in a contract, may be restricted to disputes valued at less than INR 10,00,00,000 

(Indian Rupees ten crore). The figure is with reference to the value of the dispute and not the value of the contract, 

which may be higher. It may be specifically mentioned in the bid conditions / conditions of a contract that in all 

other cases, arbitration will not be a method of dispute resolution in the contract.  

3. The inclusion of an arbitration clause in respect of disputes of a value exceeding INR 10,00,00,000 (Indian Rupees 

ten crore) should be based on careful application of mind and recording of reasons and after obtaining the 

approval of: 

a) In respect of government ministries / departments, attached / subordinate offices and autonomous bodies, 

the secretary concerned or an officer (not below the level of a joint secretary), to whom the authority is 

delegated by the secretary. 

b) In respect of CPSEs / PSBs / financial institutions etc., the managing director. 

4. Institutional arbitration may be given preference where appropriate, and upon consideration of the cost of 

arbitration relative to the value of the dispute. Challenges against awards / appeals against decisions passed 

against the government should not be filed in a routine manner and only when there is merit in doing so and a 

high probability of success.  

5. Government departments, entities, and agencies should avoid and / or amicably settle disputes by mechanisms 

available in the contract. Such decisions must be taken in view of public interest, legal and practical realities, and 

without shirking or avoiding responsibilities or denying genuine claims of the other party.  
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6. Government departments, entities, and agencies are encouraged to adopt mediation under the Act and / or 

negotiate amicable settlements for resolution of disputes. Where necessary (for example in matters of high value), 

the following course of action may be adopted: 

a) Constitution of a High-Level Committee (“HLC”) for dispute resolution, which may comprise: (i) a retired 

judge; (ii) a retired high-ranking officer and / or a technical expert. 

b) Negotiate directly with the other party and place a tentative proposed solution before the HLC; or 

c) Conduct mediation through a mediator and place the tentative mediated agreement before the HLC; or 

d) Appoint the HLC as the mediator. 

7. There may be rare situations in long duration works contracts where due to unforeseen major events, public 

interest may be best served by re-negotiation of the terms of the contract. The terms of the tentative re-negotiated 

contract may be placed before a suitably constituted HLC before approval. Approval of the appropriate authority 

will need to be obtained for the final accepted solution.  

8. Mediation agreements need not be routinely or automatically included in procurement contracts / tenders since 

the absence of a mediation agreement in a contract does not preclude pre-litigation mediation. A mediation clause 

may be incorporated into contracts when the same has been consciously decided. 

9. Disputes not covered in an arbitration clause and where the methods outlined above are unsuccessful should be 

adjudicated by the courts.  

 

 

 

  

Disputes Practice 

With domain experts and strong team of dedicated litigators across the country, JSA has perhaps the widest and 

deepest commercial and regulatory disputes capacity in the field of complex multi-jurisdictional, multi-

disciplinary dispute resolution. Availing of the wide network of JSA offices, affiliates and associates in major 

cities across the country and abroad, the team is uniquely placed to handle work seamlessly both nationally and 

worldwide.  

The Firm has a wide domestic and international client base with a mix of companies, international and national 

development agencies, governments and individuals, and acts and appears in diverse forums including 

regulatory authorities, tribunals, the High Courts, and the Supreme Court of India. The Firm has immense 

experience in international as well as domestic arbitration. The Firm acts in numerous arbitration proceedings 

in diverse areas of infrastructure development, corporate disputes, and contracts in the area of construction 

and engineering, information technology, and domestic and cross-border investments.  

The Firm has significant experience in national and international institutional arbitrations under numerous 

rules such as UNCITRAL, ICC, LCIA, SIAC and other specialist institutions. The Firm regularly advises and acts 

in international law disputes concerning, amongst others, Bilateral Investor Treaty (BIT) issues and 

proceedings. 

The other areas and categories of dispute resolution expertise includes; banking litigation, white collar criminal 

investigations, constitutional and administrative, construction and engineering, corporate commercial, 

healthcare, international trade defense, etc. 
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This prism is not an advertisement or any form of solicitation and should not be construed as such. This prism has 

been prepared for general information purposes only. Nothing in this prism constitutes professional advice or a legal 

opinion. You should obtain appropriate professional advice before making any business, legal or other decisions. JSA 

and the authors of this prism disclaim all and any liability to any person who takes any decision based on  

this publication. 
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