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Delay in filing a suit does not preclude a plaintiff from seeking urgent interim 
relief without exhausting the requirement of pre-suit mediation under the 
Commercial Courts Act, 2015 
JSA	 successfully	 represented	 Chemco	 Plastic	 Industries	 Private	 Limited1	 (“Plaintiff-Respondent”)	 before	 the	
Bombay	High	Court	(“Bombay	HC”),	which	has	inter	alia	held	that	in	deciding	whether	a	plaintiff	has	sought	urgent	
interim	relief	only	to	bypass	the	bar	of	compulsory	pre-litigation	mediation	under	Section	12-A	of	the	Commercial	
Courts	Act,	2015	(“Commercial	Courts	Act”),	delay	in	seeking	interim	relief	is	not	a	factor.	
	

Brief Facts  

The	 Plaintiff-Respondent	 had	 filed	 a	 Commercial	 IP	 Suit	 seeking	 an	 injunction	 restraining	 M/s	 Chemco	 Plast	
(“Defendant-Applicant”)	from	infringing	its	registered	trademark	and	passing	off	its	goods	as	those	of	the	Plaintiff	
(“Suit”).	Along	with	the	Suit,	the	Plaintiff	also	filed	an	interim	application	seeking	urgent	interim	relief.	The	Defendant	
filed	an	interim	application	under	Order	VII	Rule	11	of	the	Code	of	Civil	Procedure,	1908	seeking	rejection	of	the	plaint	
on	the	ground	that	the	Plaintiff	had	failed	to	comply	with	the	mandatory	provision	of	pre-suit	mediation	under	Section	
12-A	of	the	Commercial	Courts	Act	(“Interim	Application”).		

In	support	of	its	Interim	Application,	the	Defendant-Applicant	inter	alia	submitted	that	the:	(a)	Supreme	Court	of	India	
(“Supreme	Court”)	 in	Patil	 Automation	Private	 Limited	 and	Ors	 v.	 Rakheja	Engineers	 Private	 Limited2	 and	Yamini	
Manohar	v.	TKD	Keerthi3	(“Yamini	Manohar”)	has	held	that	where	urgent	interim	relief	in	a	commercial	suit	is	not	
contemplated,	Section	12-A	of	the	Commercial	Courts	Act	which	mandates	pre-institution	mediation	is	required	to	be	
complied	with;	(b)	plaint	did	not	contemplate	urgent	interim	relief;	and	(c)	delay	in	approaching	the	court	is	relevant	
to	 assess	whether	 a	 plaintiff	 has	 contemplated	 urgent	 interim	 relief.	 The	Defendant-Applicant	 argued	 that	 in	 the	
present	case,	the	Suit	did	not	contemplate	any	urgent	interim	relief	as	the	same	was	filed	8	(eight)	years	after	the	
Plaintiff-Respondent	became	aware	of	the	cause	of	action.	

The	Plaintiff-Respondent	inter	alia	submitted	that:	(a)	the	question	of	whether	urgent	interim	relief	is	contemplated	
has	to	be	ascertained	on	the	basis	of	the	pleadings	in	the	plaint;	(b)	alleged	delay	in	approaching	the	court	is	of	no	
relevance	as	that	would	require	the	court	to	go	into	the	merits,	which	could	not	be	done	at	this	stage;	(c)	as	held	in	
Bolt	Technology	OU	v.	Ujoy	Technology	Private	Limited	and	Ors4,	in	cases	concerning	intellectual	property	rights	(“IPR”),	
apart	from	the	rights	of	the	plaintiff,	the	rights	of	consumers/the	public	are	relevant;	and	(d)	the	Supreme	Court	in	
Yamini	Manohar	laid	down	that	the	limited	exercise	to	be	undertaken	by	commercial	courts	in	deciding	whether	a	suit	

	
1	Chemco	Plast	v.	Chemco	Plastic	Industries	Private	Limited.	Interim	Application	(L)	No.	10014	of	2024.		
2	(2022)	10	SCC	1	
3	2023	SCC	OnLine	SC	1382	
4	CS	(Comm)	No.	582	of	2022	
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can	be	entertained	without	exhausting	the	remedy	of	pre-institution	mediation	under	Section	12-A	of	the	Commercial	
Courts	Act	is	whether	the	plaint,	documents,	and	facts	of	the	case	indicate	a	need	for	urgent	interim	relief.	It	was	argued	
on	behalf	of	the	Plaintiff	that	in	the	present	case,	the	plaint	did	in	fact	contemplate	urgent	interim	relief.		

 

Issue  
Whether	the	plaint	ought	to	be	rejected	as	being	barred	for	failure	to	comply	with	Section	12-A	of	the	Commercial	
Courts	Act?	

 

Findings and Analysis 
The	Bombay	HC	dismissed	the	Interim	Application	and	inter	alia	observed	as	follows:	

1. while	considering	whether	a	plaint	deserves	to	be	rejected	for	non-compliance	with	Section	12-A	of	the	Commercial	
Courts	Act,	the	court	necessarily	undertakes	a	limited	exercise	to	appreciate	the	plaint,	documents,	and	facts	to	
assess	whether	the	plaint	“contemplates”	urgent	interim	relief;	

2. the	Plaintiff-Respondent	has	detailed	the	manner	in	which	the	Defendant-Applicant	has	refuted	the	rights	of	the	
Plaintiff-Respondent	 despite	 registered	 trademarks	 in	 favour	 of	 the	 Plaintiff-Respondent.	 In	 this	 context,	 the	
Plaintiff-Respondent	has	contemplated	urgent	interim	relief	while	filing	the	Suit	and	the	same	cannot	be	rejected	
as	being	barred	by	Section	12-A	of	the	Commercial	Courts	Act;	

3. the	question	of	delay	and	the	related	question	of	acquiescence	on	the	part	of	the	Plaintiff-Respondent	are	matters	
concerning	the	merits	for	the	grant	or	refusal	of	interim	relief.	The	court	is	not	expected	to	enter	into	the	merits	of	
the	matter	at	this	stage;	and	

4. in	cases	pertaining	to	IPR	infringement,	the	cause	of	action	arises	on	each	occasion	that	the	impugned	mark	is	used	
by	the	defendant.	

 

Conclusion 
This	is	the	first	judgment	from	the	Bombay	High	Court	on	the	interplay	between	seeking	urgent	interim	relief	in	IPR	
matters	and	the	requirement	for	pre-suit	mediation	under	Section	12-A	of	the	Commercial	Courts	Act.		
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The	following	JSA	team	represented	the	Plaintiff/Respondent	and	prepared	this	Prism:	

	

	

	 	

	
Farhad	Sorabjee	

Partner	

	
Pratik	Pawar,	

Partner	

	
Siddhesh	Pradhan		
Principal	Associate	

	
Meher	Mistri		
Associate	

Disputes Practice 
With	domain	experts	and	strong	team	of	dedicated	litigators	across	the	country,	JSA	has	perhaps	the	widest	and	
deepest	 commercial	 and	 regulatory	 disputes	 capacity	 in	 the	 field	 of	 complex	 multi-jurisdictional,	 multi-
disciplinary	dispute	resolution.	Availing	of	the	wide	network	of	JSA	offices,	affiliates	and	associates	in	major	
cities	across	the	country	and	abroad,	the	team	is	uniquely	placed	to	handle	work	seamlessly	both	nationally	and	
worldwide.		

The	Firm	has	a	wide	domestic	and	international	client	base	with	a	mix	of	companies,	international	and	national	
development	 agencies,	 governments	 and	 individuals,	 and	 acts	 and	 appears	 in	 diverse	 forums	 including	
regulatory	 authorities,	 tribunals,	 the	High	 Courts,	 and	 the	 Supreme	 Court	 of	 India.	 The	 Firm	 has	 immense	
experience	in	international	as	well	as	domestic	arbitration.	The	Firm	acts	in	numerous	arbitration	proceedings	
in	diverse	areas	of	infrastructure	development,	corporate	disputes,	and	contracts	in	the	area	of	construction	
and	engineering,	information	technology,	and	domestic	and	cross-border	investments.		

The	Firm	has	significant	experience	 in	national	and	 international	 institutional	arbitrations	under	numerous	
rules	such	as	UNCITRAL,	ICC,	LCIA,	SIAC	and	other	specialist	institutions.	The	Firm	regularly	advises	and	acts	
in	 international	 law	 disputes	 concerning,	 amongst	 others,	 Bilateral	 Investor	 Treaty	 (BIT)	 issues	 and	
proceedings.	

The	other	areas	and	categories	of	dispute	resolution	expertise	includes;	banking	litigation,	white	collar	criminal	
investigations,	 constitutional	 and	 administrative,	 construction	 and	 engineering,	 corporate	 commercial,	
healthcare,	international	trade	defense,	etc.	

https://www.linkedin.com/in/farhad-sorabjee-b95b796b/
https://www.linkedin.com/in/pratik-pawar-a59912176/
https://www.linkedin.com/in/siddhesh-pradhan-3187b675/
https://www.linkedin.com/in/meher-mistri-b9b977173/


JSA	Prism	|	Dispute	Resolution	
	

	
Copyright	©	2024	JSA	|	all	rights	reserved	 4	
	

 

	
	

	
18	Practices	and		

25	Ranked	Lawyers	
14	Practices	and		

38	Ranked	Lawyers	
Recognised	in	World’s	100	best	
competition	practices	of	2024	

	 	
	

19	Practices	and		
19	Ranked	Lawyers	

12	Practices	and		
42	Ranked	Partners		
IFLR1000	APAC		
Rankings	2023		

---------	
Banking	&	Finance	Team		

of	the	Year	
---------	

Fintech	Team	of	the	Year	
---------	

Restructuring	&	Insolvency		
Team	of	the	Year	

Among	Top	7	Best	Overall	
Law	Firms	in	India	and	
11	Ranked	Practices	

---------	
11	winning	Deals	in	
IBLJ	Deals	of	the	Year	

---------	
12	A	List	Lawyers	in	

IBLJ	Top	100	Lawyer	List	

	 	

	

Employer	of	Choice	2024	
---------	

Energy	and	Resources	Law	Firm	of	
the	Year	2024	

---------	
Litigation	Law	Firm		
of	the	Year	2024	

---------	
Innovative	Technologies	Law	Firm	

of	the	Year	2023	
---------	

Banking	&	Financial	Services		
Law	Firm	of	the	Year	2022	

7	Ranked	Practices,	
16	Ranked	Lawyers	

---------	
Elite	–	Band	1	-	

Corporate/	M&A	Practice	
---------	

3	Band	1	Practices	
---------	

4	Band	1	Lawyers,1	Eminent	
Practitioner	

Ranked	#1		
The	Vahura	Best	Law	Firms	to	

Work		
Report,	2022	

---------	
Top	10	Best	Law	Firms	for	Women	

in	2022	

	
7	Practices	and		

3	Ranked	Lawyers	

	

For	more	details,	please	contact	km@jsalaw.com		
	

www.jsalaw.com		

	 	

 

7 practices and 2 ranked Lawyers 

mailto:km@jsalaw.com
http://www.jsalaw.com/


JSA	Prism	|	Dispute	Resolution	
	

	
Copyright	©	2024	JSA	|	all	rights	reserved	 5	
	

 

	

	

	

	

	

	

	

	

	

	

	

	
	

Ahmedabad	|	Bengaluru	|	Chennai	|	Gurugram	|	Hyderabad	|	Mumbai	|	New	Delhi	

	

    

	

This	prism	is	not	an	advertisement	or	any	form	of	solicitation	and	should	not	be	construed	as	such.	This	prism	has	
been	prepared	for	general	information	purposes	only.	Nothing	in	this	prism	constitutes	professional	advice	or	a	legal	
opinion.	You	should	obtain	appropriate	professional	advice	before	making	any	business,	legal	or	other	decisions.	JSA	

and	the	authors	of	this	prism	disclaim	all	and	any	liability	to	any	person	who	takes	any	decision	based	on		
this	publication.	

	


